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MENDOCINO RAILWAY 

1222 Research Park Drive 
Davis,CA95618 
Tel: 530-759-9827 x 50 I 
Fax: 530-759-9872 
tnils!iOn@sicrracncrgy.com 

D<:ccmbcr 3, 2019 

Sarall McConnick 
City of Fon Bragg 
416 N. Franklin St. 
Fon Bragg, CA 95437 

D<:ar Ms. McConnick: 

It h.as come to my attention that $con Perkins, of the City of Fon Bragg' s Community 
D<:vclopmcnt D<:panmcnt, has posted an Ord<:r 10 Stop Work on our speeder slK:d in Fon Bragg, 
apparently because of our lack ofpcnnits for the work we arc conducting on that speeder shed. 

However, as tile City is aware, MCOOocioo Railway is a railroad corporation and public utility 
undcrCalifomia law. (Sec Pub. Util. Code §§ 211, 216, and 229-230.) As such, we arc subject to 
jurisdiction of 11K: Surl'acc Transpoltation Board ("STB"), wh.ich jurisdiction arises from our 
purch.asc and operation of 11K: rail assets of the fonncr California Western Railroad which. was 
required to be, and was, approved byth.e STB pursuant to 49 U.S.c. § 10901 and 49 CFR § 1150.1, 
el seq. (Sec Notice of Exemption, STB FD 34465, filed March. 12, 2004; STB Notice of Decision, 
34584, filed April 09, 2004.) 

Our status as a railroad subject to STB juri!idiction exempts our company from local and state 
pennitting regulations. Under tile Interstate Commerce Commission Tennination Act, 49 U.S.c. 
§ 1010 I, el seq., ("ICCTA "'), th.e STB exercises jurisdiction over th.e operation and regulation of 
railroads such. tllat state and local regulation of railroads is in many instances preempted by federal 
law. Sec, generally, Friend~ oflhe Eel Ri,'er v. Norlh Coasl Rail AIlllwrily (20 17) 3 Cal. 5th. 677, 
690-691, 702-713, 716-720. Swnmarizing th.e ICCTA' s preemptive effect with. regard to 
environmental regulations, tile California Supreme Court observed: 

More specifically, th.e rule seems wdl accepted in federal couns th.at 
tile ICCTA preempts state and local environmental regulation 
requiring private railroad companies to aequire pcnnits or 
prcclearlU"lCc as a condition to operating tile railroad, as well as 
remedies tllat would proh.ibit tile conduct of railroad business 
pending eomplilU"lCe with. state or local environmental requirements. 
[/d. at 71 7 (emph.asis in original).) 

Alth.ough. Eel Ri''er dcalt with. an effon to apply th.e California Environmental Quality Act 
("CEQA"') to railroad operations, tile STB rcaelled tile same conclusion as to th.eCityofEneinitas·s 
cffon to impose a Coastal Devdopment Permit ("CDP"') requirement on a railroad. In North Sail 
Diego Cormly Tramil Del"/op",enl Board-Pelilioll For Deciaralory Order (2002) 2002 WL 



Sarall McConniek 
City of Fon Bragg 
December3,2019 
Page 2 

1924265 (S.T.B.), tile STB Ileld tlut tile City of Encinitas could not, under tile Coastal Act, require 
a CDP of a railroad which sough.t to construct track witllin a coastal zone. In rebu/fUlg tile City's 
attempt to impose tile CDP requirement, the STB held: 

We Ilave repeatedly held tIlat state or local laws tllat would impose 
a local pcnnining or environmental process as a prerequisite to tile 
railroad's maintenlU"lCe, use, or upgrading of its facilities are 
preempted to the extent tIlat they sct up legal processes that could 
frustrate or defeat railroad operations because' tIley would, of 
necessity, impinge upon tile federal regulation of interstate 
commerce. [Id., at *S.) 

The District Court (whiellllad dismissed the City's elTon to Ilalt construction of the same track, in 
City of Encinitas v. North San Diego Cormly Transil Din'e/opmenl Board (2002) 2002 WL 
34681621, prior to referral of tile maner to tile STB) similarly hcld: 

If the Coun were to allow the City of Encinitas to impose 
environmental orpennit regulations upon NCTD operations, NCTD 
migh.t be prevented from constructing tile passing track. Suell action 
would be tantamount to economic regulation by a local government 
over a rail carrier. The ICCTA demonstrates Congress' intent to 
preempt such regulatory authority over railroad operations, and to 
vest jurisdiction over these claims exelusively in tile STB. City of 
Seallle, 105 Wash.App. at 836-7, 22 P.3d 260. Accordingly, the 
Coun finds tllat Plaintiffs claimsare preempted by tile ICCTA. [Id., 
at *4.) 

As these cases, and tllese conclusions, have previously been acknowledged by tile City and by the 
fonner City Attomey, Russell Hildebrand (see, for e.g., Mr. Hildebrand's January 17, 2019 letter 
to Cristin Kenyon of tile California Coastal Commission), we arc removing tile City's Order to 
Stop Work and intend to proceed with our work. 

The above being said, we value tile City and its effons on bellalf of our company and tile 
community as a wllole. Witllout agreeing to waive federal pre-emption or any of our legal righ.ts, 
we would be Ilappy at any time to diseuss any coocerns the City migh.t Ilave witll any of our work. 
Should the City Ilave any such concems, please contact Robert Jason Pinoli at 707-849-1922 so 
we may discuss tIlem further. 

Best regards, 
---:> 

General Counscl 
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